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August 5, 2014 
 
 
American Medical Association 
Robert M. Wah, MD 
AMA Plaza 
330 N. Wabash Ave. 
Chicago, IL 60611-5885 
 
Dear Dr. Wah: 
 
I am a long-time medical billing consultant with extensive expertise in the field of oncology. I am 
writing to you regarding my concern about the use of modifier 25 as it relates to Medical Oncology 
providers in particular, the infusion codes and the authority that created this coding in 2005. 
 
Following is a summary of what I am requesting: 
 

1. The AMA Eliminate the use of the Modifier 25 requirement in the CPT book for those 
physicians who provide an office procedure on the day of an evaluation.  Attached is a 
more detailed explanation of why I am submitting this request with back-up 
documentation. 

2. The AMA intervenes on my client request and asks the ALJ to extend the win to the 
estimated remaining 160 claims. (information to follow) 

3. The AMA intervene and assist your member with the inappropriate ZPIC audit 
(information to follow) 

4. The AMA intervenes and request the ZPIC, CERT and RAC stop auditing Modifier 25 
until such time specific language is incorporated in the CPT book explaining what is meant 
by “separate identifiable visit”. 

5. The AMA reviews the Qui Tam Whistle Blower claims relating to overuse of modifier 25, 
and using this data offers information to the Congress and CMS to stop audits until there is 
knowledge about the citations and information I am offering as part of my research. This 
should  validate the argument that the majority of patients do require a provider evaluation 
on the day of an office procedure.   I am aware of two cases, and I know there are many 
more that are under review or have been finalized.   

 
BACKGROUND INFORMATION 
This year alone, I have participated in assisting different clients in four categories of CMS audits.  
All four audits involved medical oncology physician alleged overutilization of the Modifier 25 
when a patient presents for evaluation on the day of infusion therapy.  Each physician utilized 
modifier 25 correctly, and their clinical records presented detailed and comprehensive clinical 
documentation.   
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Category I Railroad Medicare denial of modifier 25 and over usage of Level V visits.  Client 
prevailed at the ALJ 3rd level of appeal on 10% of the claims.  It took two years of appeals at the 
first two levels.  Now the client is asking the AMA to intervene and request a win on the remaining 
claims since 1) the claims are over two years old.  2) The win on 10% of the claims should extend 
to the remaining claims since they are the same issue and many are affecting the same patients.   
 
Category II Medicare Cert denial of modifier 25 and over usage of Level V visits.  The 
provider won on 95% of the claims, but the carrier denial on the 5% was inappropriate; the 
provider chose to not appeal since it will require appealing through the costly and long delay of the 
CMS three step appeal process. 
 
Category III Zpic audit that is inappropriate and requiring your members to spend 
thousands of dollars to appeal valid claims.  I believe it can be proved the Zpic over extended 
their authority requesting over two million dollars in denials and penalties.  Your members have to 
appeal each claim through the Medicare appeals process that is already plagued with backlogs and 
inappropriate requests for refunds.   
 
Category IV Qui Tam Whistle Blower claims millions of recovered funds for alleged overuse 
of modifier 25.  In all cases a settlement was reached that requires the physicians to agree to five 
year compliance plans and these providers are now targets of alleged abuse in the news media.  
 
I have since learned that Pain Management physicians are requiring patients to come back to their 
office on a separate day for simple office procedures in order to avoid the use of modifier 25.  
Many Medical Oncologists follow this same process of bringing patients back on a separate day for 
the therapy.   Hospital based physicians are not subject to the modifier 25 requirements so they are 
able to treat patients on the same day as the medical necessary and appropriate provider evaluation.  
 
As you know, Modifier 25 enables the physician to bill an E/M code on the day of chemotherapy or 
other procedure as long as appropriate written documentation is provided. Unfortunately, RAC and 
ZPIC auditors are not interpreting the use of this modifier correctly since no one has reviewed the 
stream of back-up documentation and citations from the AMA, the RUC and the Federal Register 
that I am offering in this letter.   I am suggesting these audits and scare tactics of the Cert letters 
have resulted in providers altering their patients’ medically necessary care in an attempt to avoid 
audits by either moving the care to the hospital or requiring patients to schedule the procedure on 
another day.   The overarching reason this has now become an audit priority to the payers is the 
2005 OIG report titled Use of Modifier 25 published in November 2005 OEI-07-03-00470.  
 
It appears the 2005 OIG report has conveyed a message to carriers to audit any provider using 
modifier 25 more than 50% of the time compared to their peers.  The peers the auditors compare 
providers who use modifier 25 to, will be other providers who either see the patient on a separate 
day to avoid modifier 25 or are employees or contract providers of hospitals.  
 
It is a disgrace that office-based providers who are trying to take care of patients are penalized for 
doing the right thing by ensuring patients are treated on the day of the evaluation.  They find 
themselves being the target of inappropriate audits for providing excellent medical care.  Whereas, 
those who bypass the audits by requiring the patient to come back another day or the providers who 
are now hospital employees appear to be exploiting the situation. This results in the following 
outcome: patients pay more than what one would expect – had the coding policy not caused this 
issue of requiring a separate identifiable visit on the day of a procedure.   
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The concern is the peer population has changed since CMS is comparing all Medical Oncologists 
in hospital settings (where 80% now practice) to those physicians in private practice – who are now 
targeted for alleged over use of modifier 25. They represent the outliers since those Medical 
Oncologists in hospital settings who provide infusion services are not subject to the modifier 25 
rule. Pain management physicians have given up, and the standard of care in their specialty is 
always to bring the patient back for an office procedure.  Therefore these physicians are 
automatically excluded from any inappropriate audits. That is for now, but what about the future 
when the OIG or auditors decide to audit and charge these physicians with alleged fraud by 
bypassing the edits? 
 
Another concern is each practice that claims no wrong doing, and agreed to pay large settlements, 
find they are under a 3 to 5 year mandatory compliance review.   In their communities these 
practices continue to be under attack for this alleged wrong doing. 
    

It is my professional opinion that in Oncology a separate identifiable evaluation is expected 
at least 85 to 95% of the time when any one of the three categories of infusion occurs.  I 
would expect the same percentage would apply to Pain Management providers.  

So I ask why require the use of modifier 25 in the first place?  

Attorneys are informing me that CMS has a right to challenge the providers without considering 
the CMS and or AMA policy that created the coding using the bottom up methodology, and 
Congress mandate that the coding of Oncology be changed.  CMS and contract auditors are taking 
the position of vagueness in the rules surrounding “ separate identifiable” to audit and demand back 
payments knowing the process of appeal is costly and requires huge resources to overcome these 
inappropriate audits.  
 
This is a serious concern that the medical community appears to now be altering medical care 
based on a coding policy. This is resulting in more trips to the doctor’s office and overall higher 
cost to the health care system.  Please give a highest priority to resolving this concern.  I am 
offering specific information, and I am available to meet with representatives of the AMA and 
specialty societies to offer additional specific information that supports this concern.  
 
Thank you 
 
 
Martin E. Neltner  
neltnermartin@gmail.com   cell 859-743-6192  
 
CC: American Society of Clinical Oncology, (ASCO) American Society of Hematology (ASH)  

Association of Community Cancer Centers, (ACCC) American Society of Interventional Pain 
Physicians, Oncology State Societies, Community Oncology Alliance (COA)  

AMA Bernard L. Hengesbaugh, Chief Operating Officer, Richard A. Deem, Senior Vice President, Advocacy 
Thomas J. Easley, Senior Vice President & Publisher, Periodic Publications, Cynthia Brown, Vice President, 
Government Affairs, Advocacy Richard A. Deem, Senior Vice President, Advocacy, Michael J. Glasstetter, 
Vice President, Advocacy Operations Government Affairs Cynthia Brown, Vice President, Government 
Affairs, Political Affairs/AMPAC Kevin L. Walker, Vice President, Political Affairs & Executive Director, 
AMPAC 
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 Categories of  CMS Audits and Additional Information 

1. Carrier CERT Audit:   In this case that is presented the Physician prevailed on 
80% of the office visit denials.  The most efficient process was the Cert audit where 
the client submitted excellent clinical records and within 30 days he received a 
letter from the carrier informing him his medical records match his coding on 80% 
of the visits.  The only concern they had on 20% of the visits was he did not offer 
specific information why he was counseling the patients.  The physician did meet 
the time requirements.   Outcome.  Physician (AMA member) won the appeal on 
80% of the visits. 

a. In 2006 a physician in North Dakota and I appealed through the CMS 
appeals process some 60 level V services many that were modifier 25 
services that were down coded with no specific reason or reference to 
the 1995 or 1997 AMA Guidelines. The physician prevailed and I am 
offering the following quote from then Medical Director of Western 
Integrity Center John C. Seymour, MD, FACP   

b.  

2. Railroad Medicare:   In this case offered, the practice spent two years appealing 
over 200 denials of provider office visits through the Medicare Appeals Process.  
The practice just received word that the Administrative Law Judge (AL J) ruled in 
favor of the practice for 10 visits.  The practice will have to continue appealing 
within the ALJ process for the remaining 190 denied claims.  As you know these 
appeals are for these patients and these wins do not alter the denials of future visits.  
These office visits continued to be denied at the appeal levels of redetermination 
and reconsideration and all 200 denials have reached the ALJ process of appeal. 
There have been no denials from standard Medicare, Medicare Advantage plans or 
any other insurance.  This practice refuses to ask the patient to come another day to 
receive the Oncology or Hematology therapy.   Outcome.  Physician (AMA 
member) won first appeal of 10 claims of 200 at the ALJ appeal level. 

3. ZPIC Audit: This case the ZPIC audit contractor presents a demand letter to pay in 
a large sum in excess of seven figures for alleged inappropriate coding for office 
visits on the day of infusion therapy plus other incidentals that have no support of 
the denial.  This bogus audit that offers no specific information forces the practice 
to spend thousands of dollars defending their excellent clinical records through the 
CMS complicated appeals process. The ZPIC ignored the practice outstanding 
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Compliance program.  Currently, these claims remain under appeal. The ZPIC audit 
resulted in a substantial alleged fine without any transparency of what clinical 
documentation was lacking.  Outcome.  Not resolved  

4. Qui Tam Whistle Blower Claims:  Several physicians in Kentucky settled for over 
$4 million for alleged over use of modifier 25.  Another practice in Atlanta settled 
for excess of $4 million.   Each claimed no wrong doing, but still paid large 
settlements and is under 3 to 5 year mandatory compliance review.   Outcome.  In 
their communities the practices continue to be under attack for this alleged wrong 
doing.   

In the last two years there have been many other audits and take back of millions of dollars 
of alleged inappropriate coding using modifier 25.  As I mentioned I am aware of two 
settlements of no fault that occurred where providers in addition to settlement were 
attacked by the press unfairly and are under a three to five year mandatory compliance 
review by CMS.  The settlements are occurring as the legal expenses are mounting and 
physicians simply want to settle the cases.  The physicians look like they are criminals 
when in fact the settlements are no fault.  I would be pleased to provide you with specifics 
of these and other cases.   One only has to Google, Modifier 25 attorney opinions to 
discover a world of Modifier 25 confusion.  Enough is enough.  Listed below is one 
example.   
 
“Recent news indicates that the government is targeting not only E/M services themselves, but also the use 
of  modifiers billed with those E/M services. On April 3, 2013, the United States Attorney's Office for the 
Middle District of  Pennsylvania reported that Easton Hospital had agreed to pay $454,866 to the 
Government to resolve allegations that from January 1, 2004 to May 28, 2009, the hospital submitted claims 
to Medicare for payment of  improperly coded E/M services. An investigation by the OIG revealed that 
Easton Hospital had billed for E/M services using Modifier 25 improperly. Easton Hospital attached 
Modifier 25 to services that were not significant and separately identifiable from the underlying procedure 
for which Medicare also paid the hospital. On that same day, the United State's Attorney's Office for the 
Middle District of  Pennsylvania reported a settlement with St. Luke's University Health Network in the 
amount of  $1,029,791 to resolve allegations that from January 1, 2002 through June 30, 2012, the hospital 
improperly attached Modifier 25 to E/M services which were not significant and separately identifiable 
from the underlying procedures”.1 
 

                                                           
1 Marshall Dennehey Warner Coleman & Googin  E/M updates DoJ targets improper use of modifier 25 May 7, 2013 
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Summary Of Citations and Comments 
 
Included in this letter is a list of the Federal Register notices that offer the historical 
reasons that resulted in Congressional action. The Congress passed laws creating the 
process to pay providers for services as required by RBRVS2. It is apparent that regulations 
and guidelines were created which are vague and subject to inappropriate interpretation of 
the intent of the Congress by auditors, lawyers and coders (particularly certified coders) 
who are not adequately trained to interpret.   
 
This intent as required by law was to involve the American Medical Association (AMA) 
and other specialty organizations in the regulatory process charging them with the 
responsibility to create CPT coding rules that follow the intent of the Congress.  This 
document presents information about that process which has failed the purpose intended by 
the Congress.  
 
This notice or letter is an immediate request for action to protect the high quality of care 
that has been compromised as a result of poor coding definitions:   
 
Listed below is a copy and paste of key statements that will be identified in the full 
explanations of the Citations.   

 
 
Citation 1:  2005 OIG report “Suggests CMS should work towards reducing the number 
of modifier 25 claims.  This appears to be the authority the carriers are citing to conduct 
inappropriate audits.” Response:  Carriers have never implemented any specific guidelines 
to define what is a “significant separately identifiable” visit.  Any notices of the Carriers 
suggest the provider should follow the AMA 1995 or 1997 Evaluation and Management 
guidelines 
 
Carriers continue to use inappropriate audit tools to score the provider note based on the 
proprietary tool that is offered by the Marshfield Clinic.  Audit training schools now are 
instructing students to use these inappropriate audit tools that assign points to Medical 
Decision Making (MDM) criteria in the audit of a provider note.  Yet the CMS guidelines 
clearly state to use the 1995 or 1997 Evaluation and Management guidelines that offer no 
points in MDM.  The AMA at this time does not endorse assigning points to MDM.  It is 
believed that each specialty should create its own points for MDM.   

Citation 2:  The 2005 OIG report cites specifically surgical procedures where modifier 25 
should not be expected on more than 50% of the items billed.  Auditors and attorney are 
extending this OIG opinion to office procedures and specifically infusion procedures 
where it is expected that 90% of these services have always been performed on the day of 
an evaluation 
 
                                                           
2 Resource-based relative value scale (RBRVS) is a schema used to determine how much money medical providers 
should be paid 
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Citation 3:  How-de-do assessment defined. ASSESSING THE SITE/CONDITION OF THE 

PROBLEM AREA, EXPLAINING THE PROCEDURE, AND OBTAINING INFORMED CONSENT) ARE 

INCLUDED IN MEDICARE PAYMENTS FOR THE PROCEDURE. RESPONSE:  Auditors appear to 
be confused between what level of how-de-do (assessment) is included in the procedure 
compared the separate provider evaluation CPT 99212-99215) required to evaluate the 
patient before an infusion or office procedure is completed 
 
RVRVS system  The CMS Relative Value Unit system incorporating Bottom up Payment 
methodology has computed practice expense and professional work based on assessment 
using CPT 99211 as its basis for assigning physician work value to the infusion codes.  
Whereas the Evaluation and Management services (CPT 99212-99215) has its own 
professional work and cost center and practice expense needed to provide the medically 
necessary and appropriate provider evaluation 90% or more of the time the patient is 
presented to determine if they can receive their treatment.  

 
Citation 4:  AMA article published in 2005 supports the call for providers to spend more 
time with their patients, code correctly with vague E&M coding rules.  CMS cites 
physicians are not coding correctly to the tune of a billion dollars 
 
Citation 5:  CMS concurred with the OIG recommendations and indicated that it recently 
made significant efforts to educate the provider community about the need for 
documentation to support services billed to the Medicare program.  Response:  CMS failed 
to accomplish this task so provider are “without fault”  
 
Secretary of CMS was ordered to evaluate drug administration codes for physician 
services. Refer to Citation six  

CMS was to take into account the complexity of administration and resource consumption.  
The CPT work Group commissioned by the law did that by using CPT 99211 physician 
work value to assign how-de-do assessment and supervision 
 
Resource consumption refers to Relative Value Unit assigning bottom up payment 
methodology that CMS used to calculate the practice expense of each infusion code.  
Commonly referred to as RBRVS 
 
Citation 6:  “In 2004, Section 1848(c) (2) (J) of the Social Security Act (as added by section 303[a] of the 
Medicare Modernization Act) required the secretary of the Centers for Medicaid and Medicare Services 
(CMS) to promptly evaluate existing drug administration codes for physicians' services to ensure 
accurate reporting and billing for those services and to take into account the levels of complexity of 
administration and resource consumption. The law further provided for the use of the existing processes 
of the CPT Editorial Panel and Relative Value Update Committee (RUC) for the recommendation of these 
code changes and for establishment of values for those services 
 
Citation 7:  Title XVIII of the Social Security Act, Section 1862(a) (1) (A) states that no 
Medicare payment shall be made for items or services which are not reasonable and necessary for 
the diagnosis or treatment of illness or injury.  Response:  Medical Oncology/Hematology 
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provider evaluations are always reasonable and necessary for the diagnosis or treatment of 
illness or injury.  Each of the Medical Oncology/Hematology Evaluation and Management 
visits are “separately identifiable” from the infusion codes beginning with Title XVIII of 
the Social Security Act, Section 1862(a) (1) (A) and ending with Section 1848(c) (2) (J) of 
the Social Security Act (as added by section 303[a] of the Medicare Modernization Act) 
Wrvu and the practice expense components that are discussed thoroughly in the Federal 
Register and the AMA coding book.  
 
Citation 8: “The RUC recommends that all physician times associated with these codes 
are direct supervision and interactions with clinical staff rather than face-to-face with the 
patient” 
 

Citation 9:  “The guidelines define the level of difficulty expected for provision of 

these services including direct physician supervision for patient assessment, 

provision of consent, safety oversight, and intra-service staff supervision; advanced 

practice training and competency for staff providing the services; the increased 

complexity of preparation; dosage or disposal of these agents; and the potential 

patient risk and requirements for frequent monitoring due to the toxic nature of 

these drugs”.3  Response:  These codes they are referring to are the new infusion codes and 

the times are assessment and supervision.  Not provider evaluation.  “Physician supervision 

for patient assessment” is defined as gathering vitals, “provision of consent, safety oversight, 

and intraservice supervision of staff.”4  This may include a toxicity assessment by a nurse.  

Note this assessment does not apply to category III hydration.  The reason is a cursory 

assessment is not needed for hydration patients. 

Hydration discusses little special handling to prepare of dispose of, and staff that 
administer these do not typically require advanced practice training.   
 
The preamble then under the other categories of Chemo and Therapeutic Prophylactic and 
Diagnostic Injections and Infusions discusses the following.  “Typically, such infusions 
require special consideration to prepare, dose, or dispose of, require special consideration 
to prepare, does or dispose of, require practice training and competency for staff who 

administer the infusions are require periodic patient assessment with vital sign 
monitoring during the infusion.”  Response:  This is evidence that chemo etc that is highly 
complex requires evaluations by providers a very high percentage of the time.   
 
 

                                                           
3 CPT Assist November 2005 p1 Chemo Administration  paragraph 7 
4 AMA CPT coding preamble for category I chemo and category II Therapeutic Prophylactic and Diagnostic injections 
and infusions 
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Citation 10:  
 
The RUC reviewed work relative value recommendations and direct practice expense 
inputs for the Drug Administration codes 
 
The specialty societies informed the RUC that the survey results were useful for estimates 
of relative work, but that estimation of absolute work values were compromised because 
the respondents were not able to differentiate between the supervision of drug 
administration and E/M services. 
 
Therefore, the specialty societies developed their recommendations via a consensus panel 
approach, basing their recommendations on a comparison to 99211 Level I office visits 
(work RVU=0.17) and other services with established work values 
 
The RUC recommends that all physician times associated with these codes are direct 
supervision and interactions with clinical staff rather than face-to-face with the patient.  
Response:   These codes they are referring to are the new infusion codes and the times are 
assessment and supervision.  Not provider evaluation.  “Physician supervision for patient 
assessment” is defined as gathering vitals, “provision of consent, safety oversight, and 
intraservice supervision of staff.”5  This may include a toxicity assessment by a nurse.  
Note this assessment does not apply to category III hydration.  The reason is a cursory 
assessment is not needed for hydration patients.  A provider evaluation is needed 90% to 
95% of the time a patient is presented for infusion therapy. It is not 25% 35% or 50% as 
was mentioned here in the citations.  The only way this percentage can change is if the 
Oncology community comes together and decides what encounters constitutes a “Separate 
Identifiable” visit on the day of an infusion therapy as a non billable assessment. 

Citation 11:  Federal Register / Vol. 69, No. 4 / Wednesday, January 7, 2004 /“We 

do pay separately for cancer chemotherapy injections (CPT codes 96400–96549) in 

addition to an office visit (CPT codes 99211–99215) furnished on the same day by 

the same physician. CPT code 99211 does not require a face-to-face encounter 

between the physician and the patient like other office visit services (CPT codes 

99212–99215) and can be used by physicians supervising a nurse performing 

chemotherapy administration.” 

Response:  This key statement offers conclusive evidence that the intent of the 

AMA coding panel and the RUC was to pay for “supervision” services with some 

possible how-de-do assessments that only the community can decide what type of 

visit qualifies for assessment not requiring a separate billable Evaluation by a 

                                                           
5 AMA CPT coding preamble for category I chemo and category II Therapeutic Prophylactic and Diagnostic injections 
and infusions 
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provider.  Separate Identifiable” definition begins with the Practice expense of the 

infusion and the practice expense of the visit.  If the community of providers had 

agreed that 50% of the evaluations were included in the infusion services, then the 

community would have responded and would have added examination rooms to the 

infusion suites back in 2005.   

Section 1848(c)(2)(J) of the Act requires the Secretary to promptly evaluate 

existing drug administration codes for physicians’ services to ensure accurate 

reporting and billing for such services, taking into account levels of complexity of 

the administration and resource consumption. 

 
Citation 12:  Since January 1, 1992, Medicare has paid for physicians’ services under 
section 1848 of the Social Security Act (the Act), ‘‘Payment for Physicians ’Services.’’ The 
Act requires that payments under the physician fee schedule (PFS) be based on national 
uniform relative value units (RVUs) based on the resources used in furnishing a service. 
Section 1848(c) of the Act requires that national RVUs be established for physician work, 
practice expense (PE), and malpractice expense. Prior to the establishment of the 
resource-based relative value system, Medicare payment for physicians’ services was 
based on reasonable charge.  Associated with the Administration of Covered Outpatient 
Drugs. Section 1848(c)(2)(J) of the Act requires the Secretary to promptly evaluate 
existing drug administration codes for physicians’ services to ensure accurate reporting and 
billing for such services, taking into account levels of complexity of the administration and 
resource consumption.  We establish physician work RVUs for new and revised codes 
based on recommendations received from the American Medical Association’s (AMA) 
Specialty Society Relative Value Update Committee (RUC 
 
Development of the Relative Value System.  Omnibus Budget Reconciliation Act (OBRA) 
of 1989, Pub. L. 101–239, and OBRA 1990, (Pub. L. 101–508).  Response:   The process 
allows refinement every five years. It would appear that if CMS or auditors do not like 
how providers are using the modifier 25, then they must return the discussion to the RUC 
for review at the appropriate time. It appears the OIG 2005 report failed to review the 
history of the infusion coding and only focused on the surgery element of possible modifier 
25 abuses.  There appears to be a real disconnect between what the law says and what 
individuals are interpreting the law to mean.   
 
The issue of Top down vs Bottom up payment methodology is discussed in this Federal 
Register.   
 

Citation 13:  4. Refinements to the RVUs Section 1848(c)(2)(B)(i) of the Act requires that 
we review all RVUs no less often than every five years. 
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Citation 14:  Section 303(c) of the MMA amended Title XVIII of the Act by adding new 
section 1847A. This new section establishes the use of the ASP methodology for payment 
for most drugs not paid on a cost or prospective payment basis furnished on or after 
January 1, 2005. The ASP reporting requirements are set forth in section 1927(b) of the Act 
and became the basis to require a change in payment methodology of the infusion therapy 
where “Incident To” requirements demand the provider is immediately available in the 
office to supervise the infusion therapy  

Section 121 of the Social Security Amendments of 1994 (Pub. L. 103–432), enacted on 
October 31, 1994, required us to develop a methodology for a resource-based system for 
determining PE RVUs for each physician’s service 

Citation 15: (MPDIMA) of 2003, Pub. L. 108–173, which are applicable in 2004 to 
Medicare payment for covered drugs and physician fee schedule services.  These 
provisions revise the current payment methodology for Part B covered drugs and 
biologicals that are not paid on a cost or prospective payment basis; make changes to 
Medicare payment for furnishing or administering drugs and biologicals; DATES: 
Effective date: These regulations are effective on January 1, 2004. 

Citation 16:				We are using this final rule to implement those sections of MPDIMA that are effective 
January 1, 2004, and prior to January 1, 2006, and affect Medicare payment for covered Part B drugs and 
their administration. As indicated above, sections 303 and 304 of MPDIMA amend section 1848 of the Act 
for physician fee schedule payments made beginning January 1, 2004. We are describing our 
implementation of the parts of sections 303 and 304 which have a January 1, 2004, effective date.” 
 
Citation 17:  How-de-do defined as part of OPPS Payment for a diagnostic (with the 
exception of pathology and laboratory) and/or therapeutic procedure(s) (code ranges 
10040-69990, 70010-79999 and 90281-99140) includes taking the patient’s blood 
pressure, temperature, asking the patient how he/she feels and getting the consent form 
signed. Since payment for these types of services is already included in the payment for the 
procedure, it is not appropriate to bill for an Evaluation and Management (E/M) service 
separately. 
 
Citation 18:  OIG 2005 Report CMS should work with carriers to reduce the number of 
claims submitted using modifier 25 that do not meet program requirements. 
 
Citation 19:  CMS Definition of a how – de –do visit  “Since payment for taking the 
patient’s blood pressure, temperature, asking the patient how he/she feels, and obtaining 
written consent is included in the payment for the diagnostic and/or therapeutic 
procedure, it is not appropriate to report a separate E/M code for these types of service.” 

Citation 20:  OIG report Use of Modifier 25 November 2005 OEI-07-03-00470 Executive 
Summary.   OIG was addressing surgical type procedures etc and this should not apply to 
three categories of infusion procedures 

Citation 21: Section 303(a) (1) of MPDIMA amends Section 1848(c) of the Act “to 
require changes to the practice expense and physician work relative value units (RVUs) 
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used to determine payment for drug administration services. In general, section 1848(c) (2) 
(B) (ii) (II) provides that the Secretary shall review and may make adjustments to the 
RVUs if the changes do not cause the amount of expenditures to increase or decrease by 
more than $20 million.  The increase in practice expense RVUs for drug administration 
services resulting from the use of a practice expense survey meeting specific criteria 
described in the statute; “ 

“For services furnished on or after January 1, 2004, section 1848(c)(2)(H)(iii) of the Act 
(as added by section 303(a)(1) of MPDIMA) requires the Secretary to establish work 
RVUs for drug administration services equal to the work RVUs for a level 1 office medical 
visit for an established patient (CPT code 99211). 
 
“We do pay separately for cancer chemotherapy injections (CPT codes 96400–96549) in 
addition to an office visit (CPT codes 99211–99215) furnished on the same day by the 
same physician. CPT code 99211 does not require a face-to-face encounter between the 
physician and the patient like other office visit services (CPT codes 99212–99215) and can 
be used be physicians supervising a nurse performing chemotherapy administration. 
Currently, physicians typically bill for CPT code 99211 approximately 34 percent of the 
time that they are also providing a drug administration service.”   
 
“Although less common than CPT 99211, physicians also bill for other office visit (CPT 
codes 99212–99215) provided on the same day as chemotherapy administration. We will 
continue to allow other office visits to be billed on the same day as a drug administration 
service with modifier 25 indicating that a separately identifiable evaluation and 
management service was provided. This policy will make our practice with chemotherapy 
administration consistent with all other physician fee schedule services where we require 
use of modifier 25 if a separately identifiable evaluation and management service is 
provided on the day as a procedure.” 

“Section 15400(D) of the Medicare Carrier Manual (MCM) describes Medicare payment 
policy with respect to chemotherapy administration and ‘‘incident to’’ services provided on 
the same day. We will be revising section 15400 of the MCM (in addition to section 15010 
that describes ‘‘bundled services’’) to reflect that CPT code 99211 and a chemotherapy 
administration service cannot be billed for the same patient on a single day.” 

“Adjustments in the Practice Expense Relative Value Units for Certain Drug 
Administration Services Beginning with 2005. Section 303(a)(1) of MPDIMA also 
modifies section 1848(c)(2)(B) of the Act to provide an exemption from the budget 
neutrality requirements in 2005 or 2006 for further increases in practice expense RVUs for 
drug administration services that may result from using additional survey data from 
physician specialties meeting specific criteria.” 

 
Citation 22:  “Section 1848(c) (2) (J) of the Act requires the Secretary to promptly 
evaluate existing drug administration codes for physicians’ services to ensure accurate 
reporting and billing for such services, taking into account levels of complexity of the 
administration and resource consumption” 
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Citation 23:  “Treatment of Other Services Currently in the Nonphysician Work Pool.  The 
nonphysician work pool is a special interim methodology that we use to determine practice 
expense RVUs for many services that do not have physician work RVUs. The drug 
administration codes listed above are currently valued using the nonphysician work pool 
methodology. Because we are now assigning work RVUs to these drug administration 
codes, they will no longer be included in the nonphysician work pool.” 
 
Citation 24: “The statute further specifies that the Secretary will use existing processes for 
the consideration of coding changes and, to the extent changes are made, will use the 
processes to establish relative values for these services. The Secretary is also required to 
consult with physician specialties affected by the provisions that change Medicare 
payments for drugs” 
 
“We expect to review this issue in the context of all the payment changes being made by 
the statute to Medicare payment for drug administration in order to assure accurate 
reporting and billing for such services taking into account levels of complexity of the 
administration and resource consumption. The existing processes we plan to use include 
review by our Physician's Regulatory Issues Team (PRIT) and consultation with the 
AMA's CPT Editorial Committee and physician specialties affected by changes in payment 
for drugs and drug administration. The PRIT, an internal CMS group that is working to 
eliminate unnecessary regulations, is reviewing the issue of coding for drug administration 
services including section 15400 of the Medicare Carriers Manual (MCM) that currently 
governs Medicare policy with respect to use of CPT codes in the 96400 through 96549 
series for chemotherapy administration.” 

Citation 25:  AMERICAN MEDICAL ASSOCIATION CODING RULES AND 
CITATIONS Source AMA CPT Code Manager Elite AMA  Response:  Citations 
continued that shows changes in the practice expense values within the categories of 
infusion therapy.  CMS and the RUC increased the practice expense of office visits?  There 
is a separation between the two sets of codes that proves “separate identifiable” is first 
recognized as practice expense based on Bottom up Methodology,  NCC edits code edit of 
one suggests the visit evaluation process is separate from the infusion supervision process.  
Each has their respective practice expense RVU that were used to create the payment 
policy using the Top Down and Bottom Up payment methodology.  
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Citation 26: Historical Prospective Physician value is based on education, training, 
expertise and complexity of worth.  On September 28, 1988, William Hsiao6, the Harvard 
professor who created the RVU system for Medicare defined testified at the 101 Congress  
and defined for the Congress a concept of “work.” 

 “We concluded that a physician’s work has four major dimensions:  time, mental effort 
and judgment, technical skill, physical effort and psychological stress”.   

1. Physician value was created first by relying on providers to price the service or 
procedure.  This was referred to as the Usual, Customary or Reasonable charge or 
the (UCR) payment methodology.   

 
2. Medicare value then progressed to define the physician value using a RVU 

historical Top Down Payment Methodology 
 

3. If one looks back ten years one will find that Medicare has shifted payments from 
the procedures to the patient Evaluation and Management services.   

 
4. Now the system is attempting to define value based on the resources or Bottom UP 

Payment Methodology needed to provide the health care services or procedures. 

 
5. College of Physicians position paper published in 2006. 7“Recommendations to 

Ensure the Accurate Valuation of Physician Services  The College calls on 
policymakers to make immediate reforms in the way that Medicare Determines the 
value of physician services under the Medicare Resource Based Relative Value 
Schedule (RBRVS). Position 1: The Centers for Medicare and Medicaid Services 
(CMS) should substantially increase the work relative value units (RVUs) for 
evaluation and management (E/M) Services based on evidence showing increased 
physician work. Position 2: CMS should re-examine its methodologies for 
determining practice expense RVUs to ensure that the practice expenses assigned to 
specific services reflect true resource costs.  CMS should implement a “bottom-up” 
methodology for using practice expense inputs to determine practice expense 
RVUs. 

Supporting Conclusion to the Cover Letter  
 
Request the AMA consider elimination of the Modifier 25 for CPT infusion coding 
categories of Hydration, Therapeutic and Chemotherapy. CPT 96360-96549. In addition, 
modifier 25 should be eliminated from the various procedure codes Pain Management 
physicians use and a review should proceed to determine other office procedure codes that 
should not require modifier 25.  
 

                                                           
6 Hsiao, K.T. Li Professor of Economics, Department of Health Policy and Management, Program in Health Care 
Financing, Harvard School of Public Health, content.healthaffairs.org/content/8/1/5.full.pdf, 101 Congress  
7 American College of Physicians A Position Paper © 2006 
www.acponline.org/advocacy/where_we_stand/policy/dysfunctional_payment.pdf, 
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Citation one is an important article that appeared in the AMA newsletter.   The OIG took 
the position that physicians were under coding back in 2005. In addition to this article 
there are many other citations in the yearly Med Pac reports where CMS approved adding 
RVU dollars to the patient visits because the Med Pac policy wanted CMS to encourage 
physicians to evaluate and spend time with their patients.   Now it appears CMS auditors 
are reversing this long standing goal of Med Pac, the Congress and CMS to reimburse 
providers for services rendered.     
 
Now auditors are taking back medically necessary and appropriate evaluation payments 
without looking at the historical information that created the coding. Auditors are not 
considering the Relative Value Unit (RVU) practice expense information that created the 
payments based on Bottom up Payment methodology CMS used to create the payments.   
 
Evaluations (CPT codes 99212- 99215 cannot be part of the infusion practice expense or 
Professional work of supervision of the therapy.  The CPT work group that created the 
coding in the following citations used CPT 99211 (nurse assessment) as the professional 
work of the infusion codes to represent a how-de-do, or assessment and not evaluations 
that are “separately identifiable” first based on cost and second based on physician work.  
 
THE OFFICE VISIT IS “SEPARATELY IDENTIFABLE” FROM THE INFUSION 
SERVICES OR OTHER OFFICE PROCEDURES BASED ON THE RELATIVE VALUE 
SYSTEM OF BOTTOM UP PAYMENT ASSIGNMENT METHODOLOGY.  
 
THE OFFICE VISIT IS “SEPARATELY IDENTIFABLE” FROM THE INFUSIOIN 
SERVICES OR OTHER OFFICE PROCEDURES BASED ON THE PROFESSIONAL 
WORK VALUE ASSIGNED TO THE INFUSION OR PROCEDRUE CODES.  
 
PATIENTS MUST BE APPROPRIAELY CLINICALLY EVALUATED “SEPARATELY 
IDENTIFABLE” BEFORE ANY HIGH RISK COMPLEX PROCEDURE IS OFFERED.    
 
These ongoing inappropriate audits appear to be causing inefficiencies in health care such 
as: 

1)  Patients required returning for additional services that can be done on the day of 
the evaluation.   

2) Physicians in hospital setting are able to evaluate and treat patients the same day 
since there is no requirement of a modifier 25.  One has to wonder how many 
physicians quit private practice because of the limitation of modifier 25 causing 
inefficiencies in those offices.   

3) Patients and insurance companies are paying up to 35% more for the same service 
in the hospital setting.  It is a known fact that up to 80% of the Medical Oncologists 
physicians have quit private practice and are now employed or are working “under 
arrangement” as a Professional Services Agreement by hospitals.  

4) Physicians in private practice are bringing patients back another day for their 
infusion therapy  
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5) Physicians who bill for modifier 25 services find they are targets of inappropriate 
audits resulting in these private practice physicians incurring more cost to dictate 
more and appeal denials for use of modifier 25.   

 
It is apparent from this discovery that the AMA must consider elimination of the Modifier 
25 for CPT infusion coding categories of Hydration, Therapeutic and Chemotherapy, CPT 
96360-96549 as well as other office type procedures that can and should be done on the 
day of an evaluation.   
 
There may appear to be some overlap of citations.  I apologize for this but the issue is so 
complex and needs to cover any and all areas of any concerns about the confusion 
surrounding this vague definition of “separate identifiable” as it relates to modifier 25.  
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Key Citations  
 
 

Citation 1:   OIG Report: Use of Modifier 25 November 2005 
OEI-07-03-00470 

Introduction by Mr. Neltner 

The OIG report suggests CMS should work towards reducing the number of modifier 25 
claims.  This appears to be the authority the carriers are citing to conduct inappropriate 
audits.   Since 2005 there has been no training or specific examples of categories of visits a 
provider would expect to be billable or non-billable visits with the use of modifier 25.  So 
providers are “without knowledge8” of the vague rules that auditors are inappropriately 
imposing on providers.   
 
 
“RECOMMENDATION:  CMS should work with carriers to reduce the number of claims 
submitted using modifier 25 that do not meet program requirements. 
CMS may want to: 
o Reinforce the requirements that E/M services billed using modifier 25 be significant, 
separately identifiable, and above and beyond the usual preoperative and postoperative 
care associated 
with the procedure; 
o Encourage carriers to emphasize that appropriate documentation of both E/M services 
and procedures must be maintained to support claims for payments using modifier 25 even 
though the 
documentation is not required to be submitted with the claims; 
and 
o Emphasize that modifier 25 should only be used on claims for E/M services, and only 
when these services are provided on the same day as another procedure”. 
 
Comments by Mr. Neltner 

Carriers have never implemented any specific guidelines to define what is a “significant 
separately identifiable” visit.  Any notices of the Carriers suggest the provider should 
follow the AMA 1995 or 1997 Evaluation and Management guidelines.  

                                                           
8 Medicare regulation Section 1870 of the Social Security Act (SSA) permits providers to essentially be forgiven for 

overpayments discovered after a certain period of time so long as the provider is "without fault" in causing the 

overpayment. Medicare Audits, Overpayments, and Appeals By Peter W. Thomas, JD, and Christina A. Hughes, JD, 

MPH 
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Carriers continue to use inappropriate audit tools to score the provider note based on the 
proprietary tool that is offered by the Marshfield Clinic9  

Audit training schools now are instructing students to use these inappropriate audit tools 
that assign points to Medical Decision Making (MDM) criteria in the audit of a provider 
note.  Yet the CMS guidelines clearly state to use the 1995 or 1997 Evaluation and 
Management guidelines that offer no points in MDM.  The AMA at this time does not 
endorse assigning points to MDM.  It is believed that each specialty should create its own 
points for MDM.   

 

Citation 2: OIG Report: Use of Modifier 25 November 2005 
OEI-07-03-00470 

 
“Therefore, even if used appropriately for every encounter a provider has with every 
patient (one surgical procedure and one E/M service), modifier 25 should be used on no 
more than 50 percent of items billed.” 
 
Comments by Mr. Neltner 

The OIG report cites specifically surgical procedures where modifier 25 should not be 
expected on more than 50% of the items billed.  Auditors and attorney are extending this 
OIG opinion to office procedures and specifically infusion procedures where it is expected 
that 90% of these services have always been performed on the day of an evaluation. “There 
Is No Such Thing As A Routine Chemotherapy”10, Additional citations are offered 
explaining the difference between a How-de-do visit (assessment) and a billable patient 
evaluation required to ensure the patient is able to receive the therapy, procedure etc. 

 

Citation 3:  American Medical Association AMA CPT Coding 
Assist that explains the how-de-do assessment as part of the 
infusion services or procedure as reference by the regulation   

 
 
 “EVALUATION AND MANAGEMENT (E/M) SERVICES THAT ARE NECESSARY FOR THE 

PERFORMANCE OF A MEDICAL PROCEDURE (FOR EXAMPLE, ASSESSING THE 

SITE/CONDITION OF THE PROBLEM AREA, EXPLAINING THE PROCEDURE, AND 

OBTAINING INFORMED CONSENT) ARE INCLUDED IN MEDICARE PAYMENTS FOR THE 

PROCEDURE.  MODIFIER 25 SHOULD BE USED ONLY WITH THE E/M SERVICE PORTION OF 

                                                           
9 Why Each Specialty Needs Its Own Coding Audit Form”, MGMA Connection, February 2012  
10 Article published by Martin E Neltner Care and Cancer, September/October 2001. 
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THE MEDICARE CLAIM. PROCEDURES SUBMITTED IN CONJUNCTION WITH AN E/M SERVICE 

DO NOT NEED MODIFIER 25 IN ORDER TO BE PAID.”11
    

 
Comments by Mr. Neltner 

Auditors appear to be confused between what level of how-de-do (assessment) is included 
in the procedure compared the separate provider evaluation CPT 99212-99215) required 
to evaluate the patient before an infusion or office procedure is completed.  Many 
providers have the capacity and ability to provide the procedure on the day of an 
appropriate provider evaluation. This is better for the patient including preventing a 
separate trip that requires transportation issues, quality of care concerns and increased cost.  
For example, in Oncology or Hematology, the majority of infusion patients require an 
evaluation that is beyond how-de-do visit defined below as “assessing the site/condition 
of the problem area, explaining the procedure and obtaining informed consent” 
 

The CMS Relative Value Unit system incorporating Bottom up Payment methodology has 
computed practice expense and professional work based on assessment using CPT 99211 
as its basis for assigning physician work value to the infusion codes.  Whereas the 
Evaluation and Management services (CPT 99212-99215) has its own professional work 
and cost center and practice expense needed to provide the medically necessary and 
appropriate provider evaluation 90% or more of the time the patient is presented to 
determine if they can receive their treatment.  

 

Citation 4: AMA article published in 2005 supports the call for 
providers to spend more time with their patients, code correctly 
with vague E&M coding rules.  CMS cites physicians are not 
coding correctly to the tune of a billion dollars.  

Introduction by Mr. Neltner 

Key part of the article statement that supports the lack of clarity of the codes that 
now is the basis for demanding inappropriate refunds.  Ironically this government 
report suggests providers are under coding in 2005.  So how can auditors now suggest 
the same providers are over-coding?  So much for “Pay for Performance” and quality 
of care issues that CMS etc have been encouraging for a very long time.      

                                                           
11 AMA CPT ASSIST CPT Assist November 2005 p1 Chemo Administration  paragraph 7 
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 Medicare zeroes in on E&M coding as key source of 
payment mistakes 

AMA's CPT panel will work with Medicare to clarify coding. 

By David Glendinning, AMNews staff. Jan. 3/10, 2005. 
 

 “Washington  ‐‐  If  physicians  are  able  to  gain  a  better  understanding  of  one  of Medicare's most 
frustrating administrative requirements, there may be hundreds of millions of dollars in it for them. 

That's  the message  that  the  Centers  for Medicare & Medicaid  Services  gave  the  American Medical 
Association  last month, when the agency released  its report on  improper Medicare payment rates for 

fiscal year 2004. 

Confusion about which codes to use for services contributed to 

estimated overpayments of more than $20 billion to various 

program participants. 

But nearly $1 billion stayed in the federal coffers when it should have gone to medical 

professionals, and the agency suspects that the same coding confusion could be 

largely to blame. A special investigation of underpayments found that the vast 

majority of the reimbursement shortfalls to physicians alone could be linked to a 

familiar administrative headache: the evaluation and management code. Studies from 

past years had focused only on overpayments.12 

____________________________________________ 
 
 

Citation 5: CMS comments on the OIG 2005 report use of 
Modifier 25 

“CMS concurred with the OIG recommendations and indicated that it 
recently made significant efforts to educate the provider community 
about the need for documentation to support services billed to the 
Medicare program. CMS noted that it will inform contractors of the OIG 
findings so they can take any appropriate actions. CMS will also modify the 
“Medical Claims Processing Manual” to clarify that appropriate 

                                                           
12 Medicare zeroes in on E&M coding as key source of payment mistakes, AMA's CPT panel will work with Medicare to 
clarify coding.  By David Glendinning, AMNews staff. Jan. 3/10, 2005. 
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documentation must be maintained to support claims for payments, even 
though providers are not required submitting the documentation with the 
claim. CMS indicated that it will explore the potential to place greater 
emphasis on modifier 25 outreach activities and include the modifier in 
contractor medical review strategies. 

CMS did note that the majority of improper payments reported stemmed 
from instances in which the provider failed to furnish the documentation 
necessary to determine the medical necessity of the service, rather than 
uncertainty about the guidelines for using modifier 25. Nonetheless, CMS 
indicates it will explore options to reinforce or emphasize the requirements 
for using modifier 25”.13 

 
Comment by Mr. Neltner 

 
A concern to the AMA is that Carriers have failed to educate providers on what is a 
billable or non-billable Evaluation and Management service as it relates to 
appropriate use of modifier 25. That is why Providers are “without fault.”  Everyone in 
the industry agrees the guidelines are vague and subject to interpretation.  This is a primary 
reason to eliminate the modifier 25 requirement.  
The Carrier Medical Claims Processing Manual has never been updated to clarify the 
intent of modifier 25.   
 

                                                           
13 OIG report Use of Modifier 25 November 2005 OEI-07-03-00470 
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Introduction by Mr. Neltner 

Listed below is the authority that created the New Infusion codes published by the 
AMA in 2005.  This is critical support of the legal argument that the Secretary of 
CMS was ordered to evaluate drug administration codes for physician services.  

CMS was to take into account the complexity of administration and resource consumption.  
The CPT work Group commissioned by the law did that by using CPT 99211 
physician work value to assign how-de-do assessment and supervision. Additional 
citations identified in this document as number 10, 21 through 24 including the Federal 
Register notices will discuss this in more detail.   Resource consumption refers to 
Relative Value Unit assigning bottom up payment methodology that CMS used to 
calculate the practice expense of each infusion code.  Commonly referred to as RBRVS. 

Citation 6:  Section 1848(c) (2) (J) of the Social Security Act (as 
added by section 303[a] of the Medicare Modernization Act) 

 
“In 2004, Section 1848(c) (2) (J) of the Social Security Act (as added by section 303[a] of the Medicare 
Modernization Act) required the secretary of the Centers for Medicaid and Medicare Services (CMS) to 
promptly evaluate existing drug administration codes for physicians' services to ensure accurate 
reporting and billing for those services and to take into account the levels of complexity of 
administration and resource consumption. The law further provided for the use of the existing processes 
of the CPT Editorial Panel and Relative Value Update Committee (RUC) for the recommendation of these 
code changes and for establishment of values for those services.”14 
 

Citation 7:  Title XVIII of the Social Security Act, Section 
1862(a) (1) (A) 

“States that no Medicare payment shall be made for items or services which are not 

reasonable and necessary for the diagnosis or treatment of illness or injury.” 

                                                           
14 CPT Assist 2005 November 
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Comments by Mr. Neltner   
 

Medical Oncology/Hematology provider evaluations are always reasonable and 
necessary for the diagnosis or treatment of illness or injury.   Even if those evaluations 
confirm the patient is stable and able to be treated. This idea of a worsening condition, 
a different diagnosis is not what the 1995 AMA guidelines state. This is what the 
Marshfield clinic guidelines state for a primary care practice as part of counting points 
under the Medical Decision Making part of the 1995 or 1997 Evaluation and 
Management coding.  

Each of the Medical Oncology/Hematology Evaluation and Management visits are 
“separately identifiable” from the infusion codes beginning with Title XVIII of the 
Social Security Act, Section 1862(a) (1) (A) and ending with Section 1848(c) (2) (J) of 
the Social Security Act (as added by section 303[a] of the Medicare Modernization 
Act) Wrvu and the practice expense components that are discussed thoroughly in the 
Federal Register and the AMA coding book.  

The research cites citation eight found in the following AMA CPT Assist document.  
Understanding the history is critical to how this modifier 25 action came about.  But 
read the highlights carefully in this official document from the AMA.  

 Citation six and eight suggests the infusion code Wrvu were added for cursory 
assessment and supervision and this should not be confused with provider evaluation 
of the patient that is required at least 90% of the time.  It is very seldom that patients 
should only be assessed as a how-de-do visit that includes vitals, weight, blood 
pressure to include a minor toxicity assessment and affirmation of the treatment plan in 
order to be approved for a complex treatment.    

Citation 8:  CPT Assist comments about physician work 
associated with 2005 Infusion CPT  
 

“The RUC recommends that all physician times associated with these codes are direct 
supervision and interactions with clinical staff rather than face-to-face with the patient.15

”  

Comment by Mr. Neltner 

The RUC is the authority of payment policy that CMS relies on. This is evidence that the 
physician time with infusion codes are not evaluation time but supervision time 

 

 

                                                           
15 CPT Assist November 2005 page 1 
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Citation 9:  AMA Preamble under Hydration, Therapeutic 
Prophylactic and Diagnostic Injections and Infusions 
category as also reference in  CPT ASSIST for Category I 
Chemo and Category II Therapeutic Prophylactic and 
Diagnostic Injections and Infusions 

“The guidelines define the level of difficulty expected for provision of these 

services including direct physician supervision for patient assessment, 

provision of consent, safety oversight, and intra-service staff supervision; 

advanced practice training and competency for staff providing the services; 

the increased complexity of preparation; dosage or disposal of these agents; 

and the potential patient risk and requirements for frequent monitoring due 

to the toxic nature of these drugs”.16 

Comments by Mr. Neltner 

These codes they are referring to are the new infusion codes and the times are assessment 
and supervision.  Not provider evaluation.  “Physician supervision for patient 
assessment” is defined as gathering vitals, “provision of consent, safety oversight, and 
intraservice supervision of staff.”17  This may include a toxicity assessment by a nurse.  
Note this assessment does not apply to category III hydration.  The reason is a cursory 
assessment is not needed for hydration patients.  

The preamble also discusses how Hydration discusses little special handling to prepare of 
dispose of, and staff that administer these do not typically require advanced practice 
training.   
 

 The preamble then under the other categories of Chemo and Therapeutic Prophylactic and 
Diagnostic Injections and Infusions discusses the following.  “Typically, such infusions 
require special consideration to prepare, dose, or dispose of, require special consideration 
to prepare, does or dispose of, require practice training and competency for staff who 

administer the infusions are require periodic patient assessment with vital sign 
monitoring during the infusion.” 
 
This is evidence that chemo etc that is highly complex requires evaluations by providers a 
very high percentage of the time.   
 

My 35 years of experience as an Oncology consultant suggests A provider evaluation is 
needed 90% to 95% of the time a patient is presented for infusion therapy. It is not 25% 
                                                           
16 CPT Assist November 2005 p1 Chemo Administration  paragraph 7 
17 AMA CPT coding preamble for category I chemo and category II Therapeutic Prophylactic and Diagnostic injections 
and infusions 
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35% or 50% as was mentioned here in the citations.  The only way this percentage can 
change is if the Oncology community comes together and decides what encounters 
constitutes a “Separate Identifiable” visit on the day of an infusion therapy as a non 
billable assessment. 

Citation 10:  The CPT Assist further states the following: 

RUC18 Review of Physician Work and Practice 

Expense relative to the Drug Administration Codes 

“The RUC reviewed work relative value recommendations and direct 

practice expense inputs for the Drug Administration codes presented by a 

coalition of six specialties: oncology, hematology, infectious disease, 

rheumatology, gastroenterology, and urology. The specialty societies 

informed the RUC that the survey results were useful for estimates of 

relative work, but that estimation of absolute work values were 

compromised because the respondents were not able to differentiate 

between the supervision of drug administration and E/M services. 

Therefore, the specialty societies developed their recommendations via a 

consensus panel approach, basing their recommendations on a 

comparison to 99211 Level I office visits (work RVU=0.17) and other 

services with established work values. 

The RUC reviewed the 20 new codes by first allocating them into three 

categories: hydration; therapeutic, diagnostic, and prophylactic infusions; 

and chemotherapy. For each of these categories, anchors were developed in 

order to create relativity amongst codes. The RUC first assessed the 

relationship between 90760 Intravenous infusion, hydration; initial, up 

to 1 hour; 90765 Intravenous infusion, for therapy, prophylaxis, or 

diagnosis (specify substance or drug); initial, up to 1 

hour and 96413 Chemotherapy administration, intravenous infusion 

technique; up to 1 hour, single or initial substance/drug. The RUC agreed 

that 99211 serves as an appropriate anchor for CPT code 90760. The 

                                                           
18 AMA/Specialty Society Relative Value Scale Update Committee  
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RUC reviewed existing code 93798, Physician services for outpatient 

cardiac rehabilitation; with continuous ECG monitoring (per session), (work 

RVU=0.28) and determined that it was an appropriate reference code 

for 96413 because the physician supervision requirements are equivalent 

and the patient acuity and risk of adverse outcomes are similar. The RUC 

then based all of the recommendations for these 20 codes within a range 

between 0.17 and 0.28, accounting for differences in time and intensity for 

each service. The RUC recommends that all physician times associated 

with these codes are direct supervision and interactions with clinical 

staff rather than face-to-face with the patient.  The RUC considered only 

those codes that were approved by the CPT Editorial Panel and did not 

include other activities, such as physician time related to treatment 

management or clinical staff activities related to nutrition or psychological 

counseling that may be associated with drug administration services. 

The RUC reviewed the practice expense inputs for the existing codes, 

which were approved by the Practice Expense Advisory Committee (PEAC) 

and subsequently by the RUC in 2002. The RUC observed that when these 

codes were first reviewed, code 99211, Office or other outpatient visit for 

the evaluation and management of an established patient that may not 

require the presence of a physician, was billed with the majority of these 

codes more than 50% of the time. However, because the current CPT and 

CMS rules and CCI edits do not allow 99211 to be billed with this series of 

codes, the RUC noted that some of the activities that were separately 

reported in 2002 are appropriate to add back to these codes. In addition, the 

RUC's recommendations incorporate the new coding structure and the 

ability to capture practice expense for subsequent drug infusions. The 

revised practice expense inputs are attached to this recommendation. 

CMS did provide fees for the G codes that follow the 2006 format. 

However, as part of the RUC process, the RUC recommendations for work 

and practice expense for these codes were submitted to CMS on May 26, 
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2005. CMS comments on these recommendations appear in the Final Rule, 

released November 1, 2005.” 

Comments by Mr. Neltner 

These codes they are referring to are the new infusion codes and the times are assessment 
and supervision.  Not provider evaluation.  “Physician supervision for patient 
assessment” is defined as gathering vitals, “provision of consent, safety oversight, and 
intraservice supervision of staff.”19  This may include a toxicity assessment by a nurse.  
Note this assessment does not apply to category III hydration.  The reason is a cursory 
assessment is not needed for hydration patients.  

A provider evaluation is needed 90% to 95% of the time a patient is presented for infusion 
therapy. It is not 25% 35% or 50% as was mentioned here in the citations.  The only way 
this percentage can change is if the Oncology community comes together and decides 
what encounters constitutes a “Separate Identifiable” visit on the day of an infusion 
therapy as a non billable assessment. 

                                                           
19 AMA CPT coding preamble for category I chemo and category II Therapeutic Prophylactic and Diagnostic injections 
and infusions 
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Federal Register Summary  
 
I have copy and pasted the key components of this notification 
 

Citation 11:  1084 Federal Register / Vol. 69, No. 4 / Wednesday, 
January 7, 2004 / Rules and Regulations Medicare Program; 
Changes to Medicare Payment for Drugs and Physician Fee 
Schedule Payments for Calendar Year 2004AGENCY: Centers 
for Medicare &Medicaid Services (CMS), HHS. 

ACTION: Interim final rule with comment period.  “We do pay separately 

for cancer chemotherapy injections (CPT codes 96400–96549) in addition 

to an office visit (CPT codes 99211–99215) furnished on the same day by 

the same physician. CPT code 99211 does not require a face-to-face 

encounter between the physician and the patient like other office visit 

services (CPT codes 99212–99215) and can be used by physicians 

supervising a nurse performing chemotherapy administration.” 

Mr. Neltner Comments  

 
This key statement offers conclusive evidence that the intent of the AMA coding panel and 
the RUC was to pay for “supervision” services with some possible how-de-do 
assessments that only the community can decide what type of visit qualifies for 
assessment not requiring a separate billable Evaluation by a provider. 

 “Separate Identifiable” definition begins with the Practice expense of the infusion and the 
practice expense of the visit.  They are distinct and different areas.  If the community of 
providers had agreed that 50% of the evaluations were included in the infusion 
services, then the community would have responded and would have added 
examination rooms to the infusion suites back in 2005.  They did not because they 
believe an evaluation is needed and should be done in the private examination room 
separate from the open infusion suite.  This is documentation of the CPT coding panel and 
the RUC intent that CMS agreed to and complied with Section 1848 (c) (2) (J) of the ACT 
to assign supervision including some assessment time for the complete time of the 
infusion.  Not Evaluation time.  
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“For services furnished on or after January 1, 2004, 

section1848(c)(2)(H)(iii) of the Act (as added by section 303(a)(1) of 

MPDIMA) requires the Secretary to establish work RVUs for drug 

administration services equal to the work RVUs for a level 1 office medical 

visit for an established  patient(CPT code 99211” 

6 6. Provisions for Appropriate Reporting and Billing for Physicians’ Services 

“Associated with the Administration of Covered Outpatient Drugs. Section 

1848(c)(2)(J) of the Act requires the Secretary to promptly evaluate existing 

drug administration codes for physicians’ services to ensure accurate 

reporting and billing for such services, taking into account levels of 

complexity of the administration and resource consumption. 

We establish physician work RVUs for new and revised codes based on 

recommendations received from the American Medical Association’s 

(AMA) Specialty Society Relative Value Update Committee (RUC” 

Citation 12:  Federal Register / Vol. 70, No. 151 / Monday, 
August 8, 2005 / Proposed Rules 

A. “Introduction” 

“Since January 1, 1992, Medicare has paid for physicians’ services under 

section 1848 of the Social Security Act (the Act), ‘‘Payment for Physicians’ 

Services.’’ The Act requires that payments under the physician fee schedule 

(PFS) be based on national uniform relative value units (RVUs) based on 

the resources used in furnishing a service. Section 1848(c) of the Act 

requires that national RVUs be established for physician work, practice 

expense (PE), and malpractice expense. Prior to the establishment of the 

resource-based relative value system, Medicare payment for physicians’ 

services was based on reasonable charges.” 

B. Development of the Relative Value System 

1. Work RVUs 
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The concepts and methodology underlying the PFS were enacted as part 

of the Omnibus Budget Reconciliation Act (OBRA) of 1989, Pub. L. 101–

239, and OBRA 1990, (Pub. L. 101–508). The final rule, published 

November 25, 1991(56 FR 59502), set forth the fee schedule for payment 

for physicians’ services beginning January 1, 1992. Initially, only the 

physician work RVUs were resource-based, and the PE and malpractice 

RVUs were based on average allowable charges. 

The physician work RVUs established for the implementation of the fee 

schedule in January 1992 was developed with extensive input from the 

physician community. A research team at the Harvard School of Public 

Health developed the original physician work RVUs for most codes in a 

cooperative agreement with the Department of Health and Human Services. 

In constructing the code specific vignettes for the original physician work 

RVUs, Harvard worked with panels of experts, both inside and outside the 

government and obtained input from numerous physician Specialty groups. 

We establish physician work RVUs for new and revised codes based on 

recommendations received from the American Medical Association’s 

(AMA) Specialty Society Relative Value Update Committee (RUC 

Comments by Mr. Neltner 
Other important facts as set by law 
 
The process allows refinement every five years. It would appear that if CMS or auditors 
do not like how providers are using the modifier 25, then they must return the 
discussion to the RUC for review at the appropriate time. It appears the OIG 2005 
report failed to review the history of the infusion coding and only focused on the surgery 
element of possible modifier 25 abuses.  There appears to be a real disconnect between 
what the law says and what individuals are interpreting the law to mean.   
 
Some of the rule changes occurred as a result of the conversion of drugs, infusion and 
clarifying evaluation practice expense and physician work as mandated by the Federal 
Register / Vol. 70, No. 151 / Monday, August 8, 2005 / Proposed Rules.  This Federal 
Register notice is critically important as it offers any attorney all the background 
information to argue for a defense of modifier 25.   
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This is information supports why the AMA should eliminate the modifier 25 requirement 
for infusion and office based procedures that suggest it is appropriate to evaluate the 
patient and then offer the procedure if the patient is clinically able to receive the next 
treatment or procedure.   
 
 The issue of Top down vs Bottom up payment methodology is discussed in this Federal 
Register.  Note that resource based system is mentioned over and over again.  CMS has 
endorsed “Resource Accounting as defined by the U.S. Government Accounting Office 
(GAO) Performance and Accountability Report Fiscal 2009.  This process of assigning 
resources to payments has been and is still a primary goal of the CMS payment system.  
 
This GAO Resource Accounting report describes the U.S. Government Accountability 
Office’s (GAO) performance measures, results, and accountability processes for fiscal year 
2009. 
 
 “In assessing our performance, we compared actual results against targets and goals that 
were set in our annual performance plan and performance budget and were developed to 
help carry out our strategic plan. Our complete set of strategic planning and performance 
and accountability reports is available on our Web site at http://www.gao.gov/sp.html.” 

 
Comments by Mr. Neltner 
 
Therefore, If CMS wants more than 50% of the oncology evaluations to be included in the 
infusion Wrvu; it appears that Medical Oncologists should have added office exam rooms 
to each infusion suite across the US. They did not do this because Medical Oncologists 
understood the difference between evaluation, assessments or how-de-do visits and 
supervision.   

Citation 13:  4. Refinements to the RVUs Section 1848(c)(2)(B)(i) 
of the Act requires that we review all RVUs no less often than 
every five years. 

Citation 14:  Section 121 of the Social Security Amendments of 
1994 (Pub. L. 103–432), enacted on October 31, 1994, required us 
to develop a methodology for a resource-based system for 
determining PE RVUs for each physician’s service. 
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Section 303(c) of the MMA amended Title XVIII of the Act by adding new 
section 1847A.  

Mr. Neltner Comments 

This new section establishes the use of the ASP methodology for payment for most drugs 
not paid on a cost or prospective payment basis furnished on or after January 1, 2005. The 
ASP reporting requirements are set forth in section 1927(b) of the Act and became the 
basis to require a change in payment methodology of the infusion therapy where “Incident 
To” requirements demand the provider is immediately available in the office to supervise 
the infusion therapy  
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Citation 15:  GAO study in 2001 relating to drug payments 
exceeding provider cost  

1084 Federal Register / Vol. 69, No. 4 / Wednesday, January 7, 2004 / Rules and 
Regulations Medicare Program; Changes to Medicare Payment for Drugs and Physician 
Fee Schedule Payments for Calendar Year 2004 

AGENCY: Centers for Medicare & Medicaid Services (CMS), HHS. 

ACTION: Interim final rule with comment period. 

Medicare Prescription Drug, Improvement, and Modernization Act 

(MPDIMA) of 2003, Pub. L. 108–173, which are applicable in 2004 to Medicare 
payment for covered drugs and physician fee schedule services.  These provisions 
revise the current payment methodology for Part B covered drugs and biologicals that 
are not paid on a cost or prospective payment basis; make changes to Medicare 
payment for furnishing or administering drugs and biologicals; DATES: Effective date: 
These regulations are effective on January 1, 2004. 

 

Citation 16:  In September 2001, the GAO presented its study to 
the Congress in a report titled, Medicare: Payments for 
Covered Outpatient Drugs Exceed Providers’ Costs (GAO–01–
1118). 
“Consistent with the recommendations in the report, we published four options for revising the current drug 
payment system in a proposed rule published August 20, 2003 (68 FR 50428), in the Federal Register. 
November 7, 2003, final rule (68 FR 63196), ‘‘Revisions to Payment Policies Under the Physician Fee 
Schedule for Calendar Year 2004’’, since the Congress was considering legislation to address these issues, 
we were reluctant to proceed with finalizing the proposals contained in the August 20, 2003, proposed rule. 
On November 25, 2003, the Congress enacted the Medicare Prescription Drug, Improvement, and 
Modernization Act (MPDIMA) of 2003, Pub L. 108–173. The President signed Pub. L. 108–173 into law 
on December 8, 2003. Sections 303 through 305 of MPDIMA make revisions to payment methodology 
for Part B covered drugs that are not paid on a cost or prospective payment basis. Sections 303 and 304 also 
require the Secretary of Health and Human Services to revise Medicare payments for the administration of 
drugs made using the physician fee schedule.    
 
We are using this final rule to implement those sections of MPDIMA that are effective January 1, 
2004, and prior to January 1, 2006, and affect Medicare payment for covered Part B drugs and 
their administration. As indicated above, sections 303 and 304 of MPDIMA amend section 1848 of 
the Act for physician fee schedule payments made beginning January 1, 2004. We are describing our 
implementation of the parts of sections 303 and 304 which have a January 1, 2004, effective date.” 
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Citation 17:  Hospital OPPS citations regarding use of modifier 
25 in reporting hospital outpatient services 

Program Memorandum Department of Health and Human Services (DHHS) 
Intermediaries HEALTH CARE FINANCING 
ADMINISTRATION (HCFA) 
Transmittal A-00-40 Date: JULY 20, 2000 
CHANGE REQUEST 1250 
SUBJECT: Further Information on the Use of Modifier -25 in Reporting Hospital 
Outpatient Services 
 
Background 
“Payment for a diagnostic (with the exception of pathology and laboratory) and/or 
therapeutic procedure(s) (code ranges 10040-69990, 70010-79999 and 90281-99140) 
includes taking the patient’s blood pressure, temperature, asking the patient how 
he/she feels and getting the consent form signed. Since payment for these types of 
services is already included in the payment for the procedure, it is not appropriate to 
bill for an Evaluation and Management (E/M) service separately. 
However, there are circumstances when it is appropriate to report an E/M service code in 
addition to the procedures provided on the same date, provided the key components (i.e. 
history, examination and medical decision making) are met.” 
 
How-de-do visit defined 

“taking the patient’s blood pressure, temperature, asking the patient how he/she feels and 
getting the consent form signed. Since payment for these types of services is already 
included in the payment for the procedure, it is not appropriate to bill for an Evaluation 
and Management (E/M) service separately.” 
 
Comments by Mr. Neltner   
 
The infusion coding is not listed in this 2000 Transmittal, because at this time, oncology 
coding was beginning a process of review.  That being said, the OIG report of 2005 linked 
the modifier 25 that bundled the how-de-do visit in surgical procedures, using the citation 
of “therapeutic procedures” per this Transmittal and declared that the three categories of 
infusion coding will follow the modifier 25 definition not realizing that the infusion coding 
requires a separately identifiable visit 90% of the time as how-de-do visits are seldom 
done.  Very seldom is a how-de-do visit done in Medical Oncology.  The preamble of the 
CPT coding book explains these services are highly complex etc.   
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Citation 18:  RECOMMENDATION of the OIG 2005 Report 
CMS should work with carriers to reduce the number of claims 
submitted using modifier 25 that do not meet program 
requirements. 

“CMS may want to: 
o Reinforce the requirements that E/M services billed using 
modifier 25 be significant, separately identifiable, and above and 
beyond the usual preoperative and postoperative care associated 
with the procedure; 
o Encourage carriers to emphasize that appropriate documentation 
of both E/M services and procedures must be maintained to 
support claims for payments using modifier 25 even though the 
documentation is not required to be submitted with the claims; 
and 
o Emphasize that modifier 25 should only be used on claims for E/M 
services, and only when these services are provided on the same 
day as another procedure.”20 
 
“Evaluation and management (E/M) services that are necessary for the 
performance of a medical procedure (for example, assessing the 
site/condition of the problem area, explaining the procedure, and 
obtaining informed consent) are included in Medicare payments for the procedure.”  21   
 

Citation 19:  Definition of a how – de – do visit 

Program Memorandum Department of Health and 
Human Services (DHHS) 
Intermediaries HEALTH CARE FINANCING 
ADMINISTRATION (HCFA) 
Transmittal A-00-40 Date: JULY 20, 2000 
CHANGE REQUEST 1250 
 
SUBJECT: Further Information on the Use of Modifier -25 in Reporting Hospitals 
Outpatient Services 
 
“Due to numerous questions raised about the correct usage of modifier -25 under the 
Hospital 
Outpatient Prospective Payment System (OPPS), this Program Memorandum (PM) 
provides additional clarifying information. Modifier -25 was effective June 5, 2000 for 
hospital use. Refer to PM A-00-07 (CR 1079), dated February 2000”. 

                                                           
20 OIG report Use of Modifier 25 November 2005 OEI-07-03-00470 
21 CPT Assistant,” Vol. 8, Issue 9, September 1998. 
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“Since payment for taking the patient’s blood pressure, temperature, asking the patient how 
he/she feels, and obtaining written consent is included in the payment for the diagnostic 
and/or therapeutic procedure, it is not appropriate to report a separate E/M code for these 
types of service.” 

Citation 20:  OIG report Use of Modifier 25 November 2005 OEI-
07-03-00470 Executive Summary 

“FINDINGS 
Thirty-five percent of claims using modifier 25 that Medicare allowed in 2002 did not 
meet program requirements, resulting in $538 million in improper payments.  Medicare 
should not have allowed payment for these claims because the E/M services were not 
significant, separately identifiable, and above and beyond the usual preoperative and 
postoperative care associated with the procedure; or because the claims failed to meet 
basic Medicare documentation requirements”.22 
 
Comments Mr. Neltner 
 
Again the OIG was addressing surgical type procedures etc and this should not apply to 
three categories of infusion procedures.  
 
 
Modifier 25 should be used only with the E/M service portion of the Medicare claim. 
Procedures submitted in conjunction with an E/M service do not need modifier 25 in order 
to be paid. 8 Therefore, even if used appropriately for every encounter a provider has with 
every patient (one surgical procedure and one E/M service), modifier 25 should be 
used on no more than 50 percent of items billed.23 
 
Comments Mr. Neltner   

 
In Oncology a separate identifiable evaluation is expected at least 90% of the time when 
any one of the three categories of infusion occurs  

1. Provisions Related to Budget 

Neutrality 

Citation 21:  Section 303(a) (1) of MPDIMA amends Section 
1848(c) of the Act “to require changes to the practice expense and physician work 
relative value units (RVUs) used to determine payment for drug administration services. In 
general, section 1848(c) (2) (B) (ii) (II) provides that the Secretary shall review and may 
make adjustments to the RVUs if the changes do not cause the amount of expenditures to 
increase or decrease by more than $20 million.  The increase in practice expense RVUs for 
                                                           
22 OIG report Use of Modifier 25 November 2005 OEI-07-03-00470 Executive Summary 
23 OIG report Use of Modifier 25 November 2005 OEI-07-03-00470 Introduction page 2  
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drug administration services resulting from the use of a practice expense survey meeting 
specific criteria described in the statute; “ 

“(2) The increase in practice expense RVUs resulting from using survey data on the 
compensation of clinical oncology nurses; and (3) New physician work RVUs that we 
are adding to the drug administration services consistent with the new statutory 
provisions Work Relative Value Units for Certain Drug Administration Services.” 

“For services furnished on or after January 1, 2004, section 1848(c)(2)(H)(iii) of the 
Act (as added by section 303(a)(1) of MPDIMA) requires the Secretary to establish 
work RVUs for drug administration services equal to the work RVUs for a level 1 
office medical visit for an established patient (CPT code 99211). Section 1848(c) (2) 
(H) (iv) of the Act defines drug administration services as those classified as of October 1, 
2003, within any of the following groups: therapeutic or diagnostic infusions (excluding 
chemotherapy); chemotherapy administration services; and therapeutic, prophylactic, or 
diagnostic injections for which there are no work.” 

“RVUs assigned and for which national RVUs have been assigned. CPT code 99211 is a 
level 1 established patient office visit with physician work RVUs of 0.17. Consistent 
with the statute we are adding physician work RVUs of 0.17 to the following drug 
administration services: CPT codes 90780 through 90781, 90782 through 90788, 
96400, 96408 through 96425, 96520, and 96530.  Currently, section 15010 of the 
Medicare Carriers Manual (MCM) does not allow payment for CPT codes 90782, 90783, 
90784 and 90788 unless these are the only physician fee schedule services provided on that 
day.”  

“We do pay separately for cancer chemotherapy injections (CPT codes 96400–96549) 
in addition to an office visit (CPT codes 99211–99215) furnished on the same day by 
the same physician. CPT code 99211 does not require a face-to-face encounter 
between the physician and the patient like other office visit services (CPT codes 
99212–99215) and can be used be physicians supervising a nurse performing 
chemotherapy administration. Currently, physicians typically bill for CPT code 99211 
approximately 34 percent of the time that they are also providing a drug 
administration service.  We believe that adding physician work to the drug administration 
services will subsume the supervision that physicians billing for a 99211 on the same day 
are typically providing. Therefore, we will no longer allow for 99211 to be billed on the 
same day as a chemotherapy administration service.” 

“Although less common than CPT 99211, physicians also bill for other office visit (CPT 
codes 99212–99215) provided on the same day as chemotherapy administration. We will 
continue to allow other office visits to be billed on the same day as a drug 
administration service with modifier 25 indicating that a separately identifiable 
evaluation and management service was provided. This policy will make our practice 
with chemotherapy administration consistent with all other physician fee schedule 
services where we require use of modifier 25 if a separately identifiable evaluation 
and management service is provided on the day as a procedure.” 
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“Section 15400(D) of the Medicare Carrier Manual (MCM) describes Medicare payment 
policy with respect to chemotherapy administration and ‘‘incident to’’ services provided on 
the same day. We will be revising section 15400 of the MCM (in addition to section 
15010 that describes ‘‘bundled services’’) to reflect that CPT code 99211 and a 
chemotherapy administration service cannot be billed for the same patient on a single 
day.” 

“5.Adjustments in the Practice Expense Relative Value Units for Certain Drug 
Administration Services Beginning with 2005. Section 303(a)(1) of MPDIMA also 
modifies section 1848(c)(2)(B) of the Act to provide an exemption from the budget 
neutrality requirements in 2005 or 2006 for further increases in practice expense 
RVUs for drug administration services that may result from using additional survey 
data from physician specialties meeting specific criteria.” 

“Section 1848(c) (2)(I) of the Act specifies that the exemption from budget neutrality will 
apply for any survey (other than the ASCO survey that meets the exemption requirement 
specified by another provision of the statute) submitted by a specialty group where 40 
percent or more of its payments for Part B services are attributable to the administration of 
drugs in 2002 as determined by the Secretary. The statute indicates that the survey must 
include expenses for the administration of drugs and must be received by the Secretary 
prior to March 1, 2004, to determine the 2005 practice expense RVUs and prior to March 
1, 2005, to determine the 2006 practice expense RVUs.” 

 

Citation 22:  Section 1848(c) (2) (J) of the Act requires the 
Secretary to promptly evaluate existing drug administration codes 
for physicians’ services to ensure accurate reporting and billing 
for such services, taking into account levels of complexity of the 
administration and resource consumption.  

“The statute further specifies that the Secretary will use existing processes for the 
consideration of coding changes and, to the extent changes are made, will use the processes 
to establish relative values for these services. The Secretary is also required to consult with 
physician specialties affected by the provisions that change Medicare payments for drugs.” 

“We expect to review this issue in the context of all the payment changes being made by 
the statute to Medicare payment for drug administration in order to assure accurate 
reporting and billing for such services taking into account levels of complexity of the 
administration and resource consumption. The existing processes we plan to use include 
review by our Physician’s Regulatory Issues Team (PRIT) and consultation with the 
AMA’s CPT Editorial Committee and physician specialties affected by changes in payment 
for drugs and drug administration. The PRIT, an internal CMS group that is working to 
eliminate unnecessary regulations, is reviewing the issue of coding for drug administration 
services including section 15400 of the Medicare Carriers Manual (MCM) that currently 
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governs Medicare policy with respect to use of CPT codes in the 96400 through 96549 
series for chemotherapy administration.” 

Mr. Neltner comment:  
 
This is very important as it offers evidence how the code values were determined that 
created the work relative value unit and the practice expense value units.  Meaning the 
auditors cannot co-mingle the values of the office visit evaluation with the supervisory 
value of work that includes some cursory how-de-do assessment and over-site to clear the 
patient for infusion therapy  
 

Citation 23:  7. Treatment of Other Services Currently in the 
Nonphysician Work Pool 

“Treatment of Other Services Currently in the Nonphysician Work Pool.  The 
nonphysician work pool is a special interim methodology that we use to determine 
practice expense RVUs for many services that do not have physician work RVUs. The 
drug administration codes listed above are currently valued using the nonphysician 
work pool methodology. Because we are now assigning work RVUs to these drug 
administration codes, they will no longer be included in the nonphysician work pool. 
Practice expense RVUs for these services will be computed using the standard practice 
expense methodology that applies to all other physicians’ services.” 

“Section 303(a)(2) of MPDIMA requires the Secretary to make adjustments to the 
nonphysician work pool methodology for the determination of practice expense RVUs 
under the physician fee schedule so that the practice expense RVUs for services 
determined under such methodology are not affected relative to the practice expense RVUs 
of services not determined under such methodology as a result of the amendments made by 
section 303(a)(2) of MPDIMA. If we made no other changes, removing drug 
administration codes from the nonphysician work pool would result in a reduction to the 
practice expense RVUs for services remaining in the nonphysician work pool. Consistent 
with section 303(a)(1) of MPDIMA, we are making two changes to the nonphysician work 
pool methodology so that the practice expense RVUs for nonphysician work pool services 
are not affected relative to other services. First, we are changing the practice expense per 
hour assigned to the nonphysician work pool. In place of the ‘‘all physician’’ average, we 
are using a weighted average practice expense per hour of the specialties that perform the 
services affected by its calculations. Specifically, we will use the following revised data in 
the practice expense methodology for services remaining in the nonphysician work pool:” 

Citation 24:  Drug Improvement, and Modernization Act (DIMA) 
of 2003 Pub.l. 108-173 Section 1848, (c), (2), (j) of the Act) 
 
 Excerpt from Federal Registerhttp://frwebgate4.access.gpo.gov/cgi-
bin/TEXTgate.cgi?WAISdocID=667873463814+0+1+0&WAISaction=retrieve 
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6. Provisions for Appropriate Reporting and Billing for Physicians'  

Services Associated with the Administration of Covered Outpatient Drugs 

    “Section 1848(c)(2)(J) of the Act requires the Secretary to promptly evaluate 
existing drug administration codes for physicians' services to ensure accurate 
reporting and billing for such services, taking into account levels of complexity of the 
administration and resource consumption. The statute further specifies that the 
Secretary will use existing processes for the consideration of coding changes and, to 
the extent changes are made, will use the processes to establish relative values for 
these services. The Secretary is also required to consult with physician specialties affected 
by the provisions that change Medicare payments for drugs.” 

   “We expect to review this issue in the context of all the payment changes being made by 
the statute to Medicare payment for drug administration in order to assure accurate 
reporting and billing for such services taking into account levels of complexity of the 
administration and resource consumption. The existing processes we plan to use 
include review by our Physician's Regulatory Issues Team (PRIT) and consultation 
with the AMA's CPT Editorial Committee and physician specialties affected by 
changes in payment for drugs and drug administration. The PRIT, an internal CMS 
group that is working to eliminate unnecessary regulations, is reviewing the issue of 
coding for drug administration services including section 15400 of the Medicare 
Carriers Manual (MCM) that currently governs Medicare policy with respect to use 
of CPT codes in the 96400 through 96549 series for chemotherapy administration.” 
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Citation 25: AMERICAN MEDICAL ASSOCIATION CODING 
RULES AND CITATIONS Source AMA CPT Code Manager Elite  
 
“Please note: These examples do not suggest limiting the use of a code, but only represent the typical 
patient and service/procedure. They do not describe the universe of patients from whom the 
service/procedure would be appropriate. In addition, third-party payer reporting practices may differ.” Refer 
to next page “ 
 
96413   Clinical Example (96413) 
 
A 64-year-old female presents with ovarian cancer or rheumatoid arthritis. The patient has a venous access 
device in place.   
 
Description of Procedure (96413) the physician provides and confirms orders. The physician interacts 
and reviews plan with staff. The physician confirms and reviews any appropriate laboratory results as 
necessary. The physician calculates dose.  The physician provides direct supervision and is immediately 
available in office. The physician periodically assesses patient and patient's response to treatment, typically 
through communication with the nurse. The physician provides appropriate instructions regarding 
immediate care and minimal instructions regarding ongoing care. The physician conducts appropriate 
interactions with staff regarding patient monitoring. 
 
Clinical Example (96417) A 64-year-old female with ovarian cancer presents for infusion. She has 
completed infusion of one chemotherapy drug and is now infused with a second drug through her 
implanted venous access device. (This is an add-on code: the 96413 code includes the IV discontinuation, 
flush, and discharge process.)   
Description of Procedure (96417)   The physician confirms orders. The physician conducts  
reassessment of patient status prior to commencing new drug infusion. The physician calculates 
dose. 
 
The physician provides direct supervision and is immediately available in office. The physician periodically 
assesses patient and patient's response to treatment, typically through communication with the nurse. 

 

AMA CPT Coding Book Preamble Three Categories  
 
Category I  
Chemotherapy and Other Highly Complex Drug or Highly Complex Biologic Agent 
Administration (96401-96549)Chemotherapy administration codes 96401-96549 apply to 
parenteral administration of non-radionuclide anti-neoplastic drugs; and also to anti-
neoplastic agents provided for treatment of noncancer diagnoses (eg, cyclophosphamide 
for auto-immune conditions) or to substances such as certain monoclonal antibody agents, 
and other biologic response modifiers. The highly complex infusion of chemotherapy or 
other drug or biologic agents requires physician or other qualified health care 
professional work and/or clinical staff monitoring well beyond that of therapeutic 
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drug agents (96360-96379) because the incidence of severe adverse patient reactions are 
typically greater. These services can be provided by any physician or other qualified health 
care professional. Chemotherapy services are typically highly complex and require 
direct supervision for any or all purposes of patient assessment, provision of consent, 
safety oversight, and intraservice supervision of staff. Typically, such chemotherapy 
services require advanced practice training and competency for staff who provide 
these services; special considerations for preparation, dosage, or disposal; and 
commonly, these services entail significant patient risk and frequent monitoring. 
Examples are frequent changes in the infusion rate, prolonged presence of the nurse 
administering the solution for patient monitoring and infusion adjustments, and 
frequent conferring with the physician or other qualified health care professional 
about these issues. When performed to facilitate the infusion of injection, preparation of 
chemotherapy agent(s), highly complex agent(s), or other highly complex drugs is included 
and is not reported separately. To report infusions that do not require this level of 
complexity, see 96360-96379. Codes 96401-96402, 96409-96425, 96521-96523 are not 
intended to be reported by the individual physician or other qualified health care 
professional in the facility setting. 
 
Mr. Neltner Comments:  
 
The Intraservice is a critical word to understand as it lays the foundation of what is 
assessment and supervision compared to evaluation that is separately identifiable.  . 
The RUC and the AMA committee addressed this and citations to back this up are so noted 
in the Federal Register.    
 
Category II  
 

Therapeutic, Prophylactic, and Diagnostic Injections and Infusions (Excludes 
Chemotherapy and Other Highly Complex Drug or Highly Complex Biologic Agent 
Administration) (96365-96379) 
 
A therapeutic, prophylactic, or diagnostic IV infusion or injection (other than hydration) is 
for the administration of substances/drugs. When fluids are used to administer the drug(s), 
the administration of the fluid is considered incidental hydration and is not separately 
reportable. These services typically require direct supervision for any or all purposes of 
patient assessment, provision of consent, safety oversight, and intra-service supervision of 
staff. Typically, such infusions require special consideration to prepare, dose or dispose of, 
require practice training and competency for staff who administer the infusions, and 
require periodic patient assessment with vital sign monitoring during the infusion. These 
codes are not intended to be reported by the physician or other qualified health care 
professional in the facility setting.  See codes 96401-96549 for the administration of 
chemotherapy or other highly complex drug or highly complex biologic agent services. 
These highly complex services require advanced practice training and competency for staff 
who provide these services; special considerations for preparation, dosage or disposal; and 
commonly, these services entail significant patient risk and frequent monitoring. Examples 
are frequent changes in the infusion rate, prolonged presence of nurse administering the 
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solution for patient monitoring and infusion adjustments, and frequent conferring with the 
physician or other qualified health care professional about these issues. 
 
Category III  
Hydration (96360-96361) 
Codes 96360-96361 are intended to report a hydration IV infusion to consist of a pre-
packaged fluid and electrolytes (eg, normal saline, D5-1/2 normal saline+30mEq 
KCl/liter), but are not used to report infusion of drugs or other substances. Hydration IV 
infusions typically require direct supervision for purposes of consent, safety oversight, or 
intraservice supervision of staff. Typically such infusions require little special handling to 
prepare or dispose of, and staff that administer these do not typically require advanced 
practice training. After initial set-up, infusion typically entails little patient risk and thus 
little monitoring. These codes are not intended to be reported by the physician or other 
qualified health care professional in the facility setting. 
 

Some chemotherapeutic agents and other therapeutic agents require pre- and/or 
post-hydration to be given in order to avoid specific toxicities. A minimum time 
duration of 31 minutes of hydration infusion is required to report the service. 
However, the hydration codes 96360 or 96361 are not used when the purpose of the 
intravenous fluid is to “keep open” an IV line prior or subsequent to a therapeutic 
infusion, or as a free-flowing IV during chemotherapy or other therapeutic infusion. 

 
Mr. Neltner Comments  
 
AMA Citations continued that shows changes in the practice expense values within the 
categories of infusion therapy.  CMS and the RUC increased the practice expense of office 
visits?  There is a separation between the two sets of codes that proves “separate 
identifiable” is first recognized as practice expense based on Bottom up Methodology.  See 
next page  
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96413 

Chemotherapy administration, intravenous infusion technique; up to 1 hour, single 
or initial substance/drug 

CPT Assistant Nov 2005: 1, Jan 2007: 30, May 2007: 3, Sep 2007: 3, Dec 2007: 
15, Feb 2009: 17, May 2010: 8,May 2011: 7, Dec 2011: 4 

CPT Changes: An Insider's View 2006 

 

 

 

 

(Report 96361 to identify hydration if administered as a secondary or subsequent 
service in association with 96413 through the same IV access) 

(Report 96366, 96367, 96375 to identify therapeutic, prophylactic, or diagnostic drug 
infusion or injection, if administered as a secondary or subsequent service in 
association with 96413through the same IV access) 

 

96415 

each additional hour (List separately in addition to code for primary procedure) 

CPT Assistant Nov 2005: 1, Jan 2007: 30, May 2007: 3, Sep 2007: 3, Dec 2007: 
15, Feb 2009: 17, Dec 2011: 3 

CPT Changes: An Insider's View 2006, 2007 

 

 

 

 

(Use 96415 in conjunction with 96413) 
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(Report 96415 for infusion intervals of greater than 30 minutes beyond 1-hour 
increments) 

 

Mr. Neltner Comments 
 

So note how the practice expense RVU was reduced 2013 to 2014 from 3.88 to 3.39.  
This offers information about the process.  Meaning CMS auditors or any auditor 
cannot simply come in and make a challenge without understanding the process of how 
the code payment system works.   

Mr. Neltner Comments 
 
The next two pages show the change in practice expense of the infusion codes from RVU 
4.21 to RVU 3.72  
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2013 JUL-SEP 
PHYSICIAN FEE 
SCHEDULE PAYMENT 
RULES 

Multiple 
Procedure: 

None 

Bilateral 
Surgery: 

None 

Assistant at 
Surgery: 

None 

Team 
Surgery: 

None 

Co-
Surgeons: 

None 

PC/TC: 

Incident 
to 

MD 
Supervision: 

N/A 

Global 
Surgery: 

N/A 
(XXX) 

Code Status: Active 

Surgical 
Splits: 

Pre 
0.0%Intra 
0.0%Post 
0.0% 

 

RBRVS RELATIVE VALUE UNITS 

Calculate Fee Show Payment Formula 

RVUs used for payment? Yes, subject to payment rule

RVU Calculation Flag: 0 (No fee adjustment necess

 

Facility Non-Facility 

Work 0.28 0.28 

Expense 3.88 3.88 CF $3

Mal 
Pract 

0.05 0.05 
ASC 
Amount 

N/

  

Total 4.21 4.21 
  

 

 

 

 
2014 APR-JUN 20.1 

2014 JAN-MAR 20.0 
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2013 OCT-DEC 19.3 

2013 JUL-SEP 19.2 

96413: Chemo iv infusion 
1 hr 

  

2014 JAN-MAR 
PHYSICIAN FEE 
SCHEDULE PAYMENT 
RULES 

Multiple 
Procedure: 

None 

Bilateral 
Surgery: 

None 

Assistant at 
Surgery: 

None 

Team 
Surgery: 

None 

Co-
Surgeons: 

None 

PC/TC: 

Incident 
to 

MD 
Supervision: 

N/A 

Global 
Surgery: 

N/A 
(XXX) 

Code Status: Active 

Surgical Pre 

RBRVS RELATIVE VALUE UNITS 

Calculate Fee Show Payment Formula 

RVUs used for payment? Yes, subject to payment rules

RVU Calculation Flag: 0 (No fee adjustment necessa

 

Facility Non-Facility 

Work 0.28 0.28 

Expense 3.39 3.39 CF $35

Mal 
Pract 

0.05 0.05 
ASC 
Amount 

N/A

  

Total 3.72 3.72  
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Splits: 0.0%Intra 
0.0%Post 
0.0% 

 

 

Medicare National Correct Coding (NCC) Policy Edits Jan-Mar 2014 (Version 20.0) 

 

Mr. Neltner Comments  
 
NCC edits code edit of one suggests the visit evaluation process is separate from the 
infusion supervision process.  Each has their respective practice expense RVU that were 
used to create the payment policy using the Top Down and Bottom Up payment 
methodology.  
 

Article published by Martin E Neltner that offers an important citation from the person 
responsible for the Relative Value Unit System that became the foundation of the payment 
system.  This article offers other citations that may help to argue the discharge of 
inappropriate audits.  
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Citation 26:  VALUE IS THE WORTH, THE PRICE, THE 
CHARGE, THE IMPORTANCE OF WHAT YOU AS A PERSON 
BRING TO THE TABLE  

Author Martin E Neltner 

Physician value is based on education, training, expertise and complexity of worth.  On 
September 28, 1988, William Hsiao24, the Harvard professor who created the RVU system 
for Medicare defined testified at the 101 Congress  and defined for the Congress a concept 
of “work.” 

 “We concluded that a physician’s work has four major dimensions:  time, mental effort 
and judgment, technical skill, physical effort and psychological stress”.   

The Relative Value Scale Unit (RVU) system is the physician work value system 
physicians rely on for payment of the Evaluation and Management services or procedures 
providers provide to Medicare patients.  The RVU system has been extended to virtually all 
non-Medicare payers.  So one could conclude the RVU is the gold standard to cite when 
attempting to assign value to the medical service or procedure. This value includes the 
practice expense and mal-practice as part of its complex formula that sets the physician 
payment for the medical service or procedure. 

Physician value was created first by relying on providers to price the service or procedure.  
This was referred to as the Usual, Customary or Reasonable charge or the (UCR) payment 
methodology.  The provider was paid based on  the lowest ( Usual charge submitted by the 
provider compared to the  Customary historical charge from a selected time period or the 
Reasonable charge defined as the 90% tile of what other providers charged for the same 
service or procedure.   

Medicare value then progressed to define the physician value using a RVU historical Top 
Down Payment Methodology25.  The simple explanation to a complex formula was that 
Medicare first used the UCR historically payments for the service or procedure and then 
backed into the RVU. Over time they attempted to refine the historical payment for the 
services or procedures.  There was a lot of discussion on how shift payments from the 
procedures to the services. The CPT code book system historically has placed value on the 
surgical cutting and repair, the diagnostic test and the procedural work of the physician. 
The visit or the evaluation of the patient under the UCR methodology was historically 
considered a low end value since its cognitive effort could not visibility measured. The 
Marcus Welby M.D. 26 type physicians were happy receiving a dozen eggs for the service 
they provided.   Physicians in medical school were taught to touch the patient during the 

                                                           
24 Hsiao, K.T. Li Professor of Economics, Department of Health Policy and Management, Program in Health Care 
Financing, Harvard School of Public Health, content.healthaffairs.org/content/8/1/5.full.pdf, 101 Congress  
25 Reform of the Dysfunctional Healthcare Payment and  Delivery System, American College of Physicians  
A Position Paper © 2006  page 11 www.acponline.org/advocacy/where_we_stand/policy/dysfunctional_payment.pdf,  
26 Television program that aired on ABC from September 23, 1969, to July 29, 1976 that portrayed the physician as one 
who makes house calls and expects little for the physician services   
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cognitive visit so the patient would recognize the value of work.  Whereas most physicians 
will tell you that they can evaluate no less than 6 systems without touching the patient.     

 If one looks back ten years one will find that Medicare has shifted payments from the 
procedures to the patient Evaluation and Management services.  Value was never based on 
the importance of the service.   No complaints from patients and the payment were 
reasonable for a least a ten year period everyone was satisfied with the value.   Now the 
system is attempting to define value based on the resources or Bottom UP Payment 
Methodology needed to provide the health care services or procedures. This conversion 
from the UCR historical payment to RVU is now change and is defined as the Resource 
Based Relative Value units (RBRVS).  Listed below is a quote from the American College 
of Physicians position paper published in 2006. 27 

“Recommendations to Ensure the Accurate Valuation of Physician Services   

The College calls on policymakers to make immediate reforms in the way that Medicare 
Determines the value of physician services under the Medicare Resource Based Relative 
Value Schedule (RBRVS). Position 1: The Centers for Medicare and Medicaid Services 
(CMS) should substantially increase the work relative value units (RVUs) for evaluation 
and management (E/M) Services based on evidence showing increased physician work. 
Position 2: CMS should re-examine its methodologies for determining practice expense 
RVUs to ensure that the practice expenses assigned to specific services reflect true resource 
costs.  CMS should implement a “bottom-up” methodology for using practice expense 
inputs to determine practice expense RVUs. “ 

CMS should facilitate a survey of all physician specialties to identify practice costs to 
include in the practice expense methodology. CMS should review its assumptions on the 
utilization and depreciation of service/procedure-specific equipment.” 

                                                           
27 American College of Physicians A Position Paper © 2006 
www.acponline.org/advocacy/where_we_stand/policy/dysfunctional_payment.pdf, 
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